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Executive Summary

The National Baseline Study on Campus Sexual Assault: Adjudication of Sexual Assault Cases was initiated by the Association for Student Judicial Affairs (ASJA), following passage of the Violent Crime Control and Law Enforcement Act of 1994 (Pub. L. 103-322).  ASJA decided to gather data regarding one particular section of the Act which focused on “the ability of educational institutions’ disciplinary processes to address allegations of sexual assault adequately and fairly” (Violent Crime Control and Law Enforcement Act of 1994, Pub. L.103-322, Part 40506).

ASJA invited a number of professional associations to join a Task Force which would develop and distribute a survey regarding the process used by colleges and universities to adjudicate sexual assault cases.  Seven associations appointed representatives who assisted with development of an instrument which was ultimately mailed to 419 voting delegates of the National Association of Student Personnel Administrators.  Following two mailings of the survey a 41% return rate was achieved.

Of respondents, 73% held the position of dean, associate or assistant dean, 46% were from private institutions and 51% from publics. Roughly half of respondents indicated that the judicial officer at their institution had not received any reports regarding incidents of sexual assault and approximately 60% of institutions did not hold a sexual assault hearing during the three-year period for which data was collected.  At most institutions where sexual assault cases were adjudicated, only or two were heard per year.  

The majority of institutions, 88% encourage alleged victims to report incidents to the local police. Campus police were most likely to be involved in the investigation of incidents, with the judicial or chief student affairs officer likely to be involved at about 50% of institutions. Most institutions, 79% provided for formal disciplinary hearings for sexual assault cases and 28% reported offering the option of an informal hearing. About half of responding institutions provided special training to prepare judicial board members to adjudicate cases. 

Sixty percent of institutions allowed the accused to bring an attorney to the hearing, while 54% provided the accuser with the opportunity to bring counsel to the hearing.  Most institutions, 87-88%, permitted the accuser and accused to bring an advocate to the hearing.  Hearings were closed at 94% of institutions. Just over half of the boards adjudicating cases used the standard “preponderance of evidence” when deciding cases. 

Other findings shed light on: (a) the sources of information available to students regarding the process used to adjudicate sexual assault cases, (b) the types of evidence available for use during a hearing, (c) the parties most likely to be involved in the investigation and adjudication of cases, and (d) the rights afforded the accuser and accused prior to, during, and after a hearing. 

Introduction

The National Baseline Study on Campus Sexual Assault: Adjudication of Sexual Assault Cases began shortly after passage of the Violent Crime Control and Law Enforcement Act of 1994 (Pub. L.103-322). The Act included language that required that a National Baseline Study on Campus Sexual Assault be conducted and the results reported to Congress in September of 1996. Due to lack of funding, the Justice Department Study was not completed as outlined in the legislation. The following excerpt provides general information about the Baseline Study.

The Attorney General, in consultation with the Secretary of Education, shall provide for a national baseline study to examine the scope of the problem of campus sexual assaults and the effectiveness of institutional and legal policies in addressing such crimes and protecting victims. The Attorney General may utilize the Bureau of Justice Statistics, the National Institute of Justice, and the Office for Victims of Crime in carrying out this section. 

Of particular concern to the Association of Student Judicial Affairs was a section that focused on:  “the ability of educational institutions’ disciplinary processes to address allegations of sexual assault adequately and fairly” (Violent Crime Control and Law Enforcement Act of 1994, Pub. L.103-322, Section 40506). At the time, no data was known to exist regarding the processes used by higher education institutions to adjudicate sexual assault cases. Having determined that gathering data about the processes used to adjudicate sexual assault cases was important to inform practice, and necessary to respond to the questions raised in the Violent Crime Control and Law Enforcement Act, a group of ASJA members and leaders met at the 1995 ASJA conference to discuss the development of a study. 

Out of this meeting arose a resolution to form an Inter-Association Task Force on the National Baseline Study, which would research and issue a report about the adjudication of sexual assault cases at higher education institutions. The resolution (Appendix A) was forwarded to the membership at the Annual Business meeting at the 1995 conference and was passed unanimously.

John Wesley Lowery and Sophie W. Penney were selected at the first co-chairs of the project. Mr. Lowery contacted associations to invite them to serve as members of the Task Force, and the following appointed representatives:

Association of College and University Housing Officers - International

American College Personnel Association, Commission XV

National Association of Student Personnel Administrators

National Association of Women in Education

National Interfraternity Council

International Association of Campus Law Enforcement Administrators

Southern Association of Student Personnel Administrators

Dr. Penney coordinated the development of the survey instrument (see Appendix B). With the permission of Dr. Vicki Mistr, the instrument was modeled after a survey of colleges and universities in Virginia which focused on the processes used by those institutions to adjudicate sexual assault cases. The study was coordinated by Virginia’s State Council of Higher Education.

Survey drafts were reviewed by Task Force members and revised to incorporate their comments. It was decided that the surveys would be mailed to voting delegates of the National Association of Student Personnel Administrators, thus, the instrument was also reviewed by the Chairperson of the NASPA Research Committee. The Chairperson recommended several changes which were incorporated into the document. 

The initial mailing was sent by first class mail to a random sample of 419 NASPA senior student affairs officers in October of 1996. The mailing included a letter of endorsement from the ASJA president, a copy of the survey, and a postpaid return envelope. A postpaid postcard was also enclosed which respondents were to mail separately to indicate that their survey had been returned. Use of the postcard negated the need to code surveys and further assured the anonymity of respondents and their institutions. A second mailing was sent in March of 1997 requesting that those who had not yet returned their surveys consider doing so.  

Defining Sexual Assault

For this study, the term sexual assault was defined, according to the definitions used in reporting under the Campus Security Act of 1990, as: “any sexual act directed against another person, forcibly and/or against the person’s will where the victim is incapable of giving consent”. Also included was “unlawful, nonforcible sexual intercourse, including statutory rape.” However, sexual assault may have different definitions on particular campuses. Readers should keep in mind that while institutions were asked to respond to the questions using the Federal definition of sexual assault, there may be variations in the way institutions responded to particular questions depending on the way in which they defined sexual assault.

Results

Demographics

Of the 419 surveys mailed, 170 useable instruments were received for a return rate of 41%. Survey respondents did not answer every question, thus the total responses reported do not always equal 100%. Table 1 shows the distribution of respondent institutions by two characteristics, (a) institutional control (public/private) and (b) residential character (residential/commuter).

The mean number of full-time students at respondent institutions was 8,256. The median number of full-time students was 6,050; one quarter of the schools had 2,822 students or less and another quarter had 12,487 students or more.

Table 1. 

Characteristics of Respondent Institutions by Institutional Control and Residential Character

	Institution Type
	Percentage/Frequency

	Residential
	61%  (86)

	Commuter
	39%  (55)

	Public
	51%  (82)

	Private
	46%  (74)


Information was also gathered about the respondents to the survey, including their job title (see Table 2), and number of years in their current position. The median number of years for which the respondent was in his or her position was six. Eighty-eight percent (88%) of respondents reported that they were responsible for oversight of the judicial system on their campus. 

Table 2. 

Characteristics of Person Completing the Survey

	Title
	Percentage

	Student Affairs (Dean, Asst. Dean, etc.)
	73%  (116)

	Judicial Officer
	13%  (21)

	Residence Life (Director, Assist. Dir., etc.)
	6%     (9)

	Counseling
	3%     (4)

	Campus Police
	3%     (4)

	Other
	3%     (4)

	Total
	100    (158)


Protocol for Addressing Reported Incidents of Sexual Assault

If students are to use the judicial process on campus, they need to be aware of the process used to report incidents and to adjudicate cases. The survey included a question designed to determine the sources from which students were most likely to have access to information about the process used to adjudicate sexual assault cases (Table 3).

Table 3.

Sources of Information, Available to Students, Regarding the Process Used to Adjudicate Sexual Assault Cases.

	Source of Information
	Percentage (Count)

	Student Handbook
	  97%  (165)

	Judicial Officer
	  85%  (144)

	Residence Life Staff
	  81%  (138)

	Health Service
	  54%   (92)

	Campus Advocate
	  34%   (58)

	Women’s Center
	  31%   (53)


The next set of questions focused on the types of information available about the adjudication process. At 74% (n=118) of respondent institutions the code of conduct contained language specifically prohibiting sexual assault. At a majority of institutions, 83% (n = 133), there was no statute of limitations for filing a sexual assault charge. For the 28 institutions (17%) that did have a statue of limitations, the time period ranged from as little as 10 days (n = 1) from the date of the occurrence to one year later (n = 8). Three (3) institutions noted that they followed the statute of limitations in their state’s penal code.   

Most institutions (88%, n = 141) encouraged the alleged victim to report the incident to the local police. Institutions are required to have an institutional officer facilitate contact between a student and the local police when the student wishes to inform the police about an assault (34 CFRR 668, Section 47). Of respondent institutions, 90% (n =145) reported having an institutional officer facilitate contact with the police.

There is often a question as to whether an institution should postpone a hearing if charges are being filed on campus and with local authorities. Of respondents, 58% noted that the campus proceedings were held prior to criminal or civil proceedings, 22% postponed the hearing until the off campus proceedings had concluded, and 20% indicated that they might delay the campus hearing depending on the circumstances of the case. 

The above information about protocol indicates that institutions have procedures in place to prepare for hearings. A next step in preparing for a hearing would be investigation of an alleged incident. Thus, the next section of the survey focused on the investigative stage of the process.

Investigation

The term “investigation” was not defined. For the purposes of this study, it was assumed that investigation referred to persons and means used to gather evidence that would support or refute the charge(s) filed against the accused.

Most incidents begin with the issuance of a verbal or written statement. However, unlike the criminal justice system, campus incidents may be reported to any number of parties, including, but not limited to the campus police and students affairs staff members.  Also, unlike the police, campus incidents may not always be reported using a uniform approach, as is the case when a police officer records a statement. Questions were asked to determine what procedures were used to gather information about an alleged incident.

At 80% (n=132) of respondent institutions the accuser was required to provide a written statement before formal charges of sexual assault could be filed in the on-campus judicial system. Table 4 provides information regarding the persons who might have prepared the written report at the respondent institutions. Because respondents could check one or more categories, the total percentage is greater that 100. 

Table 4.

Person Who Would Prepare the Accuser’s Statement Regarding a Reported Sexual Assault.

	Person
	Percentage

	Accuser
	69%

	Campus Police/Security
	53%

	Judicial Affairs Officer
	21%

	Local Police
	20% 

	Rape Crisis Personnel
	10% 

	Institutional Legal Counsel
	1%


A small percentage of institutions (20%) required the accuser to provide additional evidence of the assault, such as rape kit data, witnesses, etc.

Research shows that the accused and/or the accuser were likely to have been using alcohol or other drugs (AOD) prior to a sexual assault (Abbey, 1991; Beson, Charlton, & Goodhart, 1992; Finley & Corty, 1993). In order to have an additional gauge as to the degree to which AOD use is a factor in sexual assault cases, participants were asked to report the number of cases heard in the past three years in which alcohol or other drugs use by the accuser or accused was a factor. 

The greatest percentage of responses were in the categories for zero percent of cases heard and one hundred percent of cases heard (see Table 5) with few responses in the middle of the continuum. This is not a surprising finding, given that most institutions hear few cases. If an institution heard one case per year for three years, and alcohol use occurred in all three cases, the institution would have responded that 100% of cases involved alcohol use.

Table 5.

Percentage of Cases heard that involved alcohol or other drug use on the part of the accuser or accused.

	Percentage of Cases Heard
	1993-94
	1994-95
	1995-96

	Zero
	21%
	22%
	25%

	One Hundred
	17%
	15%
	19%


Respondents were also asked to indicate whether the accuser was provided with immunity from being charged with a violation of the code of conduct if she was found to have been using AOD at the time of the assault. Just over half of institutions (53%) did not provide the accuser with immunity while 15% did. The remaining institutions (32%) did not respond to the question.

While accused students might be unlikely to provide a verbal or written statement about an incident, lest the statement become evidence in a civil or criminal trial, institutions were asked if the accused was permitted to provide a written statement about an incident.  The vast majority (98%) permitted the accused to provide a written statement about an incident.

Information was gathered to identify the parties involved in the investigation of an incident. Seven choices were provided, as was a category for other possibilities (see results, Table 6). Because respondents were requested to check all answers that applied, the responses add up to more than 100%.

Table 6.

Persons Involved in the Investigation of a Reported Sexual Assault.

	Person
	Percentage

	Campus Police
	87%

	Judicial Affairs Officer
	55%

	Chief Student Affairs Officer
	50%

	Local Police
	42%

	Campus Medical Staff
	34%

	Off-Campus Medical Staff
	32%

	Institutional Legal Counsel
	17%


Respondents were also asked to indicate whether evidence gathered by the seven offices or officers noted above could be used in a campus hearing. The results (Table 7) are of particular interest, as two of the choices were off campus entities, i.e., the local police and off-campus medical staff. Both the local police and off-campus medical staff were permitted to provide evidence at about 65% of responding institutions. This fact is important as it shows that institutions are actively ensuring that all types of evidence, from all sources, is available at a hearing. This might suggest that institutional judicial processes are not functioning as the closed-door entities that they are portrayed to be.

Table 7.

Evidence from the following sources would be available for use in a hearing.

	Source of Information
	Percentage

	Campus Police
	88%

	Off Campus Medical Staff
	65%

	Local Police
	64%

	Judicial Affairs Officer
	62% 

	Campus Medical Staff
	56%

	Chief Student Affairs Officer
	45%

	Institutional Legal Counsel
	31%


Hearing Types and Parties Adjudicating Cases

To get to the heart of the question regarding “the ability of educational institutions’ disciplinary processes to address allegations of sexual assault adequately and fairly,” institutions were asked questions about the nature of sexual assault hearings. For example, institutions were asked to indicate whether sexual assault hearings were formal or informal (though the terms formal and informal hearing were not defined). Just over two-thirds, 134 (79%), reported that their code provided for a formal disciplinary hearing for sexual assault cases. Twenty-eight percent (28%) of respondent institutions provided for an informal hearing. It should be noted that the provision of a formal or informal hearing for a sexual assault case may be a function of the structure used to hear all types of cases.

Information was also gathered regarding the group or individual that would be likely to adjudicate a sexual assault case (see Table 8). For this item, respondents were asked to check all possible alternatives, thus the total percentage is greater than 100. Later in this report information is provided regarding special procedures that institutions use when adjudicating sexual assault cases.

Table 8.

Frequency and Percentage with Which a Person or Group Could Adjudicate a Sexual Assault Case.

	Person/Group Adjudicating Case
	Percentage (Count)

	Dean of Students
	39%  (66)

	Student/Faculty/Staff Judicial Board
	36%  (61)

	Hearing Officer
	36%  (61)

	Student/Faculty Judicial Board
	14%  (23)

	Vice President for Student Affairs
	14%  (23)

	Student Judicial Board
	15%  (26)

	Administrative Panel
	15%  (26)

	Student/Staff Judicial Board
	  6%  (10)

	Faculty Judicial Board
	  2%   (4)


Institutions that had multiple alternatives available for adjudication of cases were asked to indicate who decided which judicial body or person would adjudicate the case (Table 9).

Table 9.

Person Deciding Which Administrator or Hearing Board Would Adjudicate a Sexual Assault Case.

	Person Who Decides
	  Percent  (Count)

	Judicial Officer
	  22%(38)

	Alleged Perpetrator
	  21%(35)

	Institutional Policy
	  20%(34)

	Accuser
	  8%(13)

	Staff
	   5%(8)


Training Judicial Board Members

About half of institutions 53% (n=82) provided special training to prepare the person or persons adjudicating sexual assault cases to do so. These findings represented a smaller number than those in a study completed by Penney (1997), who found that 83% of survey respondents provided such training. It should be noted that Penney surveyed judicial officers who were members of the Association for Student Judicial Affairs, while this survey was mailed to voting delegates of the National Association of Student Personnel Administrators. ASJA members may be more likely to provide training. When asked to describe the special training provided respondents provided a variety of comments. 

Frequency of Adjudication of Sexual Assault Cases

In order to put the study results into context, it is important to understand the scope of the problem being studied. There was little information available in the literature that indicated how frequently incidents of sexual assault were reported to judicial officers, and cases adjudicated. Therefore, survey questions were used to gather data regarding the frequency with which sexual assaults were reported to judicial officers, the number of hearings held, and the number of hearings that resulted in a finding of responsibility for the accused student .

One of the more striking findings of the study was the infrequency with which sexual assaults were reported to judicial officers (Table 10). Averaging the data for the three-year period studied, 1993-1996, showed that for 50% of institutions no sexual assaults were reported to the judicial affairs officers.

Table 10.

Incidents of Sexual Assault by an Acquaintance Reported to Judicial Affairs Offices for Academic Years 1993-94, 1994-95, and 1995-96.

	Year
	 0 Incidents
	 1 Incident
	 2 or More
	  Total N

	1993-94
	  53%  (74)
	  21%  (29)
	  26%  (37)
	  (170)

	1994-95
	  50%  (71)
	  21%  (30)
	  29%  (41)
	  (170)

	1995-96 
	  50%  (72)
	  23%  (34)
	  27%  (39)
	  (170)


Sixty percent of respondent institutions 60% did not hold any sexual assault hearings for the three-year period studied (Table 11). The percentage of institutions that did not adjudicate any sexual assault cases was slightly larger than found by Penney (1997). In a survey of 120 institutions, Penney found that for the three year period included in her survey (1992-93 through 1994-95) between 41% and 51% of institutions had not adjudicated any sexual assault cases.

Table 11.

Reported Number of Sexual Assault Hearings for Academic Years 1993-94, 1994-95 and 1995-96.

	Year
	 0 Hearings
	  1 Hearing
	  2 or More
	  Total N

	1993-94
	  60% (87)
	  21%  (31)
	 19%  (27)
	  (145)

	1994-95
	  63% (93)
	  16%  (23)
	  21% (31)
	  (147)

	1995-96
	  60% (92)
	  26%  (39)
	  14% (22)
	  (153)


Of the cases heard, a little over half did not result in a finding of responsibility (Table 12).

Table 12.

Number of Sexual Assault Hearings that Resulted in a Finding of Responsibility for the Accused Student for Academic Years 1993-94, 1994-95, and 1995-96.

	Year
	0 Responsible
	1 Responsible
	2 or more
	Total N

	1993-94
	 57%  (59)
	  27%  (28)
	  17%  (17)
	  (170)

	1994-95
	 59%  (63)
	  22%  (23)
	  20%  (21)
	  (170)

	1995-96
	 58%  (65)
	  30%  (33)
	  13 %  (15)
	  (170)


Standard of Proof

Respondents were asked to indicate the standard of proof used in deciding whether an accused student had violated the code of conduct. Four choices were offered, and respondents were permitted to add their own. The results indicated that the standard, “preponderance of evidence” was the most likely to be used with 55% (n=94) of respondents selecting this option. Another 8% selected “more likely than not,” which has the same meaning as “preponderance.” Thus, 63% of respondent institutions used a similar standard.  The next most likely was “clear and convincing evidence,” used by 27% (n=45) institutions. The standards “beyond a reasonable doubt” (7%, n=12) was infrequently used.

Respondents were also asked to indicate whether they employed different procedures to adjudicate sexual assault cases and, if so, how those procedures differed from those used to adjudicate other types of cases. Just under one-third of respondents (29%) indicated that their institutions used different adjudication procedures for sexual assault cases. The procedures used varied significantly. 

During a hearing the case might be presented by a variety of individuals.  It was discovered that the principal parties in the incident were most likely to present their own cases, with the alleged victim representing herself at 71% (n=121) of institutions and the accused at 89% (n=151) of institutions. The other two people most likely to represent the accuser and accused were the Judicial Officer as representative for the accuser (29%) and the student’s legal counsel (54%) representing the accused. The later figure is a bit confusing in that later in this report it will be noted that few institutions actually allow attorneys to represent the accused during a hearing. Table 13 includes information regarding other parties who might represent the accuser or accused during a hearing.

Table 13.

Individual Who Represents the Accuser and the Accused During the Hearing.

	Representative
	Accuser
	Accused

	Accuser
	71%(121)
	NA

	Accused
	NA
	89%(151)

	Campus Police
	13%(22)
	2%(3)b

	Faculty Member
	5%(9)
	7%(11)

	Staff Member
	15%(25)
	11%(19)

	Student Advocate
	19%(33)
	NA

	Institution’s Legal Counsel
	4%(6)
	NA

	Judicial Affairs Officer
	29%(49)
	NA

	Another Student
	NA
	8%(14)

	Student’s Legal Counsel
	NA
	54%(91)


Respondents were asked to note whether the accused was permitted to remain silent during the hearing. The vast majority, 92%, provided that opportunity. Furthermore, most institutions, 91%, did not assume any guilt on the part of the accused if he chose to remain silent.

The Role of Attorneys and Advocates

The ability of the accused and accuser to have legal counsel represent them at a hearing varied. The accused student was slightly more likely to be granted this permission (60%) than the accuser (54%). Of the just over 70 respondents who indicated what role the legal counsel for the accused played in the hearing, almost all noted that the role was an advisory one only. One person noted that the attorney was a “full player” and one served “as their representative.” The same held true for the accuser, as the alleged victim’s attorney played an active role at the hearing at only two institutions. An institution’s legal counsel was not likely to be involved in hearings, with only 11% of institutions indicating that their counsel sat in on the hearing. When institutional legal counsel did attend a hearing it was typically in an advisory capacity, though in one case she or he represented the institution. One other respondent noted that the institution’s counsel may attend the hearing of the accused if he is represented by legal counsel. However, the individual did not state what role the attorney played.

The accuser and accused were afforded equal opportunity to bring a victim’s advocate (for the accuser) or an advocate (for the accused) to the hearing (87% for the accuser and 88% for the accused). The victim’s advocate almost always served in an advisory capacity only. At about half of the institutions the person serving as an advocate had to be a member of the college or university community. Two respondents noted that that advocate would advise and help present the case. One noted that the advocate would be a member of a trained sexual assault response team. Yet another noted that the advocate was a student government representative who makes sure the procedures are followed.

The advocate for the accused almost always served in an advisory capacity. As with the victim’s advocate, in about half of the cases, the advocate had to be a member of the institutional community. In one case it was noted that the student advocate could speak for the accused. Another stated that the role of the advocate was whatever the accused deemed to be appropriate and one other said the advocate played an active role.

Another question focused on whether sexual assault hearings were open or closed.  At the vast majority of institutions, 94% of hearings were closed. Furthermore, most institutions, 95% did not open hearings to the campus media. Hearing deliberations were closed at all institutions.

Respondents were asked to note if their institution used predetermined sanctions in sexual assault cases. Only a small percentage, 20%, responded affirmatively, furthermore, all of those institutions applied the preset sanctions when the accused was found responsible for violating the code. Of those who responded, three noted that expulsion was the preset sanction. Seven noted that suspension was the most used sanction and six that a range of sanctions would be used.

Rights Afforded to the Accuser and the Accused

Two questions were used to determine what rights are afforded the accuser and accused who are involved in a sexual assault case. The parallel structure of the questions also afforded an opportunity for comparison of the results (Table 14).

Several key rights were afforded to the accuser and accused with nearly equal measure. Both parties had the opportunity to bring a counselor to the hearing. Each could indirectly question the other party to the case through a third party. Institutions provided nearly equal opportunity to both the accuser and accused to discuss their previous relationship, if any.

There were a few discrepancies in the rights afforded the accuser and accused. The accused was much more likely to be provided with written notice of the charges (96%) filed than is the accuser (58%). The other item with the greatest difference is “the opportunity to bring character witnesses.” At 60% of respondent institutions, the accused was allowed to bring character witnesses, while only 45% permitted character witnesses for the accuser.

Table 14.  Rights Afforded the Accuser and Accused.

	 Right Afforded
	Accused
	Accuser

	Written notice of the charges
	96%
	58%

	Opportunity to face his or her accuser
	76%
	NA

	A hearing with an impartial third party/parties
	85%
	71%

	Right to not incriminate self if facing off-campus charges
	54%
	37%

	Opportunity to bring witnesses
	94%
	87%

	Option of being actively represented by an attorney
	15%
	NA

	Opportunity to be represented by an attorney
	NA
	13%

	Opportunity to bring a counselor to the hearing
	75%
	75%

	Opportunity to tape the proceedings
	52%
	47%

	Opportunity to directly question the accuser/accused
	58%
	51%

	Opportunity to indirectly (through a third party) question the accused/accuser
	57%
	55%

	Opportunity to question witnesses for the accused/accuser
	79%
	62%

	Opportunity to discuss past relationship with the accused/accuser
	59%
	53%

	Opportunity to discuss the past sexual history of the accused/accuser
	10%
	12%

	Opportunity to discuss the sexual orientation of the accused/accuser
	10%
	9%

	Opportunity to sit where she or he cannot see the accused during the hearing
	NA
	45%

	Opportunity to bring character witnesses
	60%
	45%


It speaks well of institutions that few provided either party with the opportunity to question the other about their sexual orientation or past sexual history. As noted earlier, most institutions did not permit either party to be actively represented by an attorney during the hearing (though many allowed attorneys to attend the hearing if serving in an advisory capacity).

After the Hearing

The Student Right to Know and Campus Security Act was expanded by the Higher Education Amendments of 1992 to require that institutions inform accusers of the outcome of sexual assault hearings. While there is a slight discrepancy in the percentage of institutions that inform both the accuser and accused about the outcome of a hearing, the difference is small (Table 15).  

As noted in Table 16, the accused was far more likely to be informed of the hearing outcome verbally then in writing (70%), with more accusers being informed of the hearing outcome only verbally (33%). A majority of institutions (73%) inform the accuser that she is obligated to keep the outcome of the hearing confidential.

Table 15. 

Persons notified of the outcome of the hearing and percentage of the time that respondent institutions provided such notification.

	Person Notified
	Percentage of the 

Time Notified

	Accused
	93%

	Accuser
	87%

	Chief Student Affairs Officer
	73%

	Judicial Affairs Officer
	62%

	President
	55%

	Institutional Legal Counsel
	26% 

	Campus Community
	5%


Table 16.

Manner in Which the Accuser and Accused are Notified of the Hearing Outcome

	
	Verbal Only
	Verbal Then Written
	Written Only

	Accused
	0
	70%
	25%

	Accuser
	33%
	42%
	19%


Appeals

Respondents were asked to indicate whether the accuser and accused were permitted to appeal the outcome of the case. Thirty-seven percent (37%) of institutions permitted the accuser to appeal while 94% permitted the accused to file an appeal. The person or group to receive the appeal included the president, provost, vice president of student affairs, dean of students, appeals board, judicial board.

Summary

This study is a first step in understanding the ways in which institutions approach the adjudication of sexual assault cases. Many questions were answered regarding how a sample group of institutions address incidents from the moment a report is made to a judicial officer, until the final appeal is heard.  

One of the most striking findings of this study was the lack of frequency with which incidents of sexual assault were reported to judicial officers. In a well know study, of college age women, (Koss, Gidycz, & Wisniewski, 1987), reported that 54% of students has been sexually victimized. Of those victimized 12% reported experiencing an attempted rape and 15% reported having been raped (p. 166). While the exact percentage of incidents of rape or attempted rape which occur on a college campus can’t be determined, it was disappointing to learn that so few sexual assault cases had been adjudicated for the three year period for which hearing activity was reported. 

Given the significant media attention focused on the adjudication of sexual assault cases, it was surprising to discover that there were not a larger number of cases being adjudicated. Of course, it is possible that the negative media attention focused on the alleged poor management of the adjudication of sexual assault cases may well have, while trying to shed light on a perceived problem, exacerbated victim’s fears related to reporting.

Institutions provided a variety of options for case adjudication and just over 53% provided some type of training to those who adjudicated sexual assault cases. Just over half of the institutions responding used preponderance of evidence as the standard of proof. 

Most institutions held formal, closed hearings. In most cases the accuser and accused represented themselves at the hearing. Attorneys were generally permitted as advisors only. Both the accuser and accused could have an advocate with them during the hearing. 

There were differences in the rights afforded the accuser and accused. With the opportunity to bring character witnesses more likely to be offered to the accused than the accuser. Institutions were also more likely to provide written notice of the charges to the accused. Other rights were more equally afforded to both parties.

Recommendations

Several recommendations arise from this study for practitioners:

1. The number of incidents of sexual assaults reported to judicial officers remains low, as does the number of cases adjudicated.  At the same time, institutions reported that they made information about the process used to adjudicate sexual assault cases readily available to students through a variety of people and media.  In order to increase the number of incidents reported, a study of students should be completed in which they would be asked to:


a. identify particular aspects of the adjudication process that might discourage them from reporting and incident and charging the accused with a sexual assault.

b. identify steps an institution could take that would encourage them to report a sexual assault and participate in the adjudication process.

c. indicate whether the number of incidents reported would increase if information about the judicial process used to adjudicate a sexual assault case was more readily available from sources such as women’s centers and student health centers. 

2. Institutions should be as proactive as possible about informing students of the processes used to adjudicate incidents and encourage students to report incidents. Marketing should be done at key moments during the school year, such as new student orientation and weekends when alcohol use is known to increase. Marketing materials should include information about people to whom incidents can be reported, as well as a brief outline of the adjudication process.

3. Just a little over half of institutions reported providing special training to prepare their judicial boards to adjudicate sexual assault cases.  Even those institutions that have heard few if any cases in recent years should provide special training as a way of indicating institutional concern regarding appropriate adjudication of sexual assault cases. Institutions that provide special training to judicial board members who adjudicate sexual assault cases should inform the campus community that such training is provided.  Having this information may encourage increased reporting of incidents.
4. Regarding judicial procedures, treatment of the accuser and accused should be as similar as possible. While most institutions equally afforded particular rights to both the accuser and accuser, there were two circumstances in which treatment differed to a greater degree. 

a. Both the accuser and accused should receive written notice of the charges. While the accuser may not be representing her or himself, she or he should know which sections of the code of conduct the accused is being charged with violating. This will enable the accuser to prepare appropriately for the hearing.


b. If an institution allows the accused to present character witnesses, the accuser should be afforded the same opportunity. Blaming the victim is not a new concept. Character witnesses for the accused may call into question an alleged victim’s veracity, she or he should be afforded equal opportunity to have witnesses who can speak to her or his reputation. 

This study provided only a snapshot of current practice. ASJA and the other organizations belonging to the Task Force should consider taking additional steps to inform practitioners about the processes that are and could be used to appropriately adjudicate sexual assault cases.  

1. Practice evolves over time. Furthermore, new legislation may be passed in the future which will recommend, or require, that colleges and universities institute particular practices when adjudicating sexual assault cases. Therefore, it is recommended that a study of the practices used by colleges and universities to adjudicate sexual assault cases be completed every five to seven years.  

2. The initial management of an incident may well determine the viability of bringing a case to a hearing body and that hearing body’s ability to adequately determine if the institution’s code of conduct was violated. Therefore, a draft protocol for responding to and investigating incidents of sexual assault should be developed. 
3. The degree to which institutions are called upon to adjudicate sexual assault cases varies, as does the degree to which colleges and universities review and revise their procedures for adjudicating these types of cases. Therefore, it is recommended that a model policy for adjudication of sexual assault cases be developed and disseminated to ASJA member institutions. 

Conclusion

While this study sheds new light on the adjudication of sexual assault cases on college and university campuses, it is a first effort to gather data about this process. The report is descriptive in nature and, thus, does not reflect the depth of attention given to the adjudication of sexual assault cases by individual institutions. 

Those who distrust the ability of institutions to “adequately and fairly” adjudicate sexual assault cases may be wont to herald the findings regarding the infrequency with which cases are heard and to use this statistic as proof of institutional ineptitude. Any assumptions regarding reasons more cases are not being adjudicated would be premature and suppositional in nature. In short, this study tells us only what was taking place, at one point in time, in the lives of a select group of institutions regarding the processes used to adjudicate sexual assault cases. More data needs to be gathered to understand the reasons why institutions use the processes they have devised and to gauge the quality of these processes. 
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