FERPA QUESTIONS

for 

Lee Rooker

Director of the Family Policy Compliance Office, U.S. Department of Education
1.   Educational record information may be released to parents of domestic students if the student is a  "dependent" which we interpret as being declared on the parental income tax form.  However, is there any guidance with respect to how we can determine if an international student is a "dependent" since their parents will not be filing US income tax forms? 

No, there is no exception for disclosure of information to parents of an international student.  Must have consent.

2.  We occasionally get urgent inquiries from parents of international students and they are not happy when we cannot respond to their questions without their student's written permission. If a similar situation involved a domestic student, we would determine if the exception for a dependent student applies and act accordingly.    Thank you.  

Correct.  The “dependent student” exception to FERPA’s general consent rule applies in domestic situations because that provision specifically references the IRS rules.  There is no comparable provision for international students.  Consent is required, unless one of the other exceptions applies.

3. If a decision is made that it is appropriate to contact parents about a student because of a very specific concern, to what degree are we allowed to share information that we feel is related to the concern at hand (possible causes or factors that increased the severity of the reaction) that is not directly connected to the incident that we are calling about?  May we only refer to the incident in question, or, once a student is in crisis enough that we need to call, is all relevant information that we have appropriate to share?

It depends on your specific situation.  FERPA only protects the privacy of “education records.”  If a school official observes certain behavior rather than learns about a problem from the student’s education records, he or she can disclose that observation to the parents.  Also, if the student is a dependent, you don’t have to worry about limitations.  In that case, you can disclose any and all information from education records.  But even if you are not sure about the dependency status, you still can disclose your personal observations.

4. During judicial meetings, students often purport to be "independent" from their parents. Usually they equate independence with taking full financial responsibility for tuition and room and board. If a student is a legal adult and financially independent from parents, is it a violation of FERPA to notify parents/ emergency contacts of disciplinary infractions?

As long as one of the parents claims the student as a dependent on their tax form, the school can disclose information to either parent – even if the student requests otherwise.

5. What criteria must be met to constitute a heath and safety emergency? (For example, is a suspected alcohol abuse problem a health emergency? Is cutting?)

You don’t generally need to have a health or safety emergency in order to disclose information about alcohol abuse to a parent – it has it’s own exception to FERPA’s general consent rule.  Section 99.31(a)(15) – a postsecondary institution may disclose to a parent of a student information regarding the student’s violation of any law, rule, or policy governing the use or possession of alcohol or a controlled substance – if the institution has determined that the student has committed a disciplinary violation with respect to that use or possession and the student is under the age of 21 when the disclosure to parents takes place.  

For disclosures to other parties under FERPA’s health or safety emergency exception, institutions may disclose relevant information to appropriate parties in connection with an emergency if knowledge of the information is necessary to protect the health or safety of the student or other individuals.   Appropriate parties are those parties whose knowledge of the information is necessary to provide immediate protection of the health and safety of the student or other individuals.  Typically, law enforcement, public health officials, and trained medical personal are the types of parties to whom information may be disclosed under this exception.  The educational agency or institution has the responsibility to make the initial determination of whether a disclosure is necessary to protect the health or safety of the student or other individuals.  However, the Department is available to work with institutions to assist them in making such decisions in order to ensure that the disclosure comes within the exception to FERPA’s requirement of prior written consent.  See this guidance on FPCO’s website for more information on this subject:  http://www.ed.gov/policy/gen/guid/fpco/index.html. 

6. Is it ever appropriate to disclose academic information to parents?

You may disclose any information (academic, disciplinary, medical, financial records) to the parents of a dependent student.

7. Under what conditions is it acceptable to contact parents/legal guardians of a student under 21 years of age at a public institution whose behavior is such that any further actions/violations of policy will result in cancellation of a housing contract and/or dismissal from the institution?

You may disclose any information to parents of a “dependent student,” as defined in section 152 of the IRS Code of 1986.  Also, if the disclosure meets the conditions of § 99.31(a)(15), as discussed in question 5, you may disclose information regardless of tax status.

8.  According to FERPA, if the student is a dependent on their parents' tax return, can student information be released to the parent?  How can this be enforced?"

One of these exceptions permits the nonconsensual disclosure of information derived from education records to that student's parent if the student is a dependent student, as defined in section 152 of the Internal Revenue Code of 1986.  See section 99.31(a)(8).  Further, neither the age of the student nor the parent's status as custodial parent is relevant to determining whether disclosure of information from the education records of eligible students to a parent without written consent is permissible under FERPA.  If a student is claimed as a dependent by either parent for tax purposes, then either parent may have access under this provision.

While FERPA does not offer guidance on what may be considered adequate documentation of a student's status as a dependent, this Office would support a policy of documenting a student's dependency status by requiring a parent seeking access to his or her child's education records to supply a copy of the parent's most recent Federal income tax form.  Additionally, nothing in FERPA would preclude a university or college from advising each student during the registration process that their records will be disclosed to their parents upon request unless the parents do not claim that student as a dependent for income tax purposes.  Students should be asked to indicate if they are claimed as a dependent and to sign an acknowledgement that they were provided the opportunity to notify the school that they are not dependents for income tax purposes.  Thereafter, if a parent, including a non-custodial parent, were to request access to information from a student's education records and those records have been identified as the records of a non-dependent student, the record custodian could then ask that the parent supply a copy of his or her most recent Federal income tax form before access to those records would be given.  In this way, the burden on a university of obtaining proof of a student's dependent status from a parent would be removed in most instances and colleges and universities could more readily distinguish those students who are dependent students from those who are not.  

9.  If we ask for information/reports (anonymous or from a staff member or faculty member) on suspicious behavior of a student, if we do not respond to these reports, what is our liability?

This is a legal issue, possibly governed by State law, not FERPA.

10. FERPA is silent on how to manage situations in which students over 21 years of age are abusing alcohol or engaged in troubling behavior connected to that use (or troubling behavior un-related to alcohol use).  What are some thoughts in terms of parental notification when a student is 21 years or older and a behavior, or pattern of behavior comes to the attention of university staff?

Institutions may disclose information about an eligible student to his or her parents in a health or safety emergency, as parents are often in the best position to help the student.  See § 99.31(a)(10) and § 99.36.  Also, institutions may disclose information about students over the age of 21 if the students are dependent students.  See § 99.31(a)(8).

FERPA AND HIPPA

11.  What is the interplay/connection between FERPA and HIPPA?   For example, if I wanted to share information with someone on campus related to a student's mental health record, and HIPAA would not allow me to do that without the student's consent but FERPA would allow it (for someone who is on a "need to know" basis), am I permitted to go ahead and discuss that information with another internal employee?

12.  Whose guidelines are actually in play when discussing the confidentiality of counseling and health center records -- FERPA, HIPPA, or the APA licensure guidelines?  And, to whom do the previously mentioned guidelines prevent disclosure?  For example, may other people at the university be made aware of counseling or health center records if the student is perceived to be a threat to themselves or others?  If so, which people may receive information?  May parents be notified under the same conditions?  I still think there is a lot of confusion over the whole topic of which guidelines are governing the release of information and who may have access to the information.  
The Health Insurance Portability and Accountability Act of 1996 (HIPAA) is a law passed by Congress intended to establish transaction, security, privacy, and other standards to address concerns about the electronic exchange of health information.  However, the HIPAA Privacy Rule excludes from its coverage those records that are protected by FERPA at school districts and postsecondary institutions that provide health or medical services to students.  This is because Congress specifically addressed how education records should be protected under FERPA.  For this reason, records that are protected by FERPA are not subject to the HIPAA Privacy Rule and may be shared with parents under the circumstances described above and with other parties as permitted by FERPA.

State laws and ethical guidelines that apply to postsecondary institutions may affect what information may be shared with third parties.  You should check with your legal counsel on any questions regarding this matter.  However, please note that FERPA requires institutions to provide eligible students with access to their education records, while treatment records that meet certain conditions may be withheld from students (but provided to their personal physician).  See the definition of “education records” in § 99.3.  In order to qualify as treatment records, the record or information may not be made, maintained, or used for any purpose other than treatment by the professionals identified in § 99.3.  Once information from treatment records has been shared with individuals outside of those providing treatment to the student, such records lose their exempt status and become "education records" under FERPA.  For instance, treatment records that are shared with school officials such as those determining appropriate accommodations for a disability are not considered “treatment” records excluded from the definition of “education records” under FERPA.   See this letter on FPCO’s website regarding this issue:  http://www.ed.gov/policy/gen/guid/fpco/ferpa/library/copeuna.html
You can find an unofficial copy of the FERPA regulations on our website, a link is on the front page:

http://www.ed.gov/policy/gen/guid/fpco/index.html 

Also, see new statement, first item under “Hot Topics” link:

http://www.ed.gov/policy/gen/guid/fpco/hottopics/ht-parents-postsecstudents.html
For responses to routine questions about FERPA, school officials may email their questions to FERPA@ED.Gov.

