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Summary of issue:  Effective August 14, 2008, the HEOA adds a new requirement to section 487 of the HEA (Program Participation Agreement) under which an institution must certify that it has developed plans to effectively combat the unauthorized distribution of copyrighted material (including through the use of a variety of technology-based deterrents) and will, to the extent practicable, offer alternatives to illegal downloading or peer-to-peer distribution of intellectual property, as determined by the institution in consultation with the chief technology officer or other designated officer of the institution.

In addition, as part of the required information an institution must make available to prospective and enrolled students the HEOA adds new subparagraph (P) to section 485(a)(1) of the HEA to require a description of institutional policies and sanctions related to copyright infringement.  This description includes (1) an annual disclosure that explicitly informs students that unauthorized distribution of copyrighted material, including peer-to-peer file sharing, may subject the students to civil and criminal liabilities; (2) a summary of the penalties for violation of Federal copyright laws; and (3) the institution’s policies with respect to unauthorized peer-to-peer file sharing, including disciplinary actions that are taken against students who engage in unauthorized distribution of copyrighted materials using the institution’s information technology system.  This provision is also effective August 14, 2008.

Updated information since 3/2-4 meetings:   

Generally, in drafting these proposed regulations, the Department sought to stay as close as possible to the actual language of the statute.  In recognition of the diversity among institutions and evolving technology, we chose not to mandate in regulation the use of specific technologies or measures.  At the same time, we sought to give meaning to the statute in a way that provides clarity so that institutions understand what is expected of them to comply with these provisions. 

Program participation agreement

Section 668.14(b)(27)(i) would implement section 487(a)(29)(A) of the HEA to require an institution, as a condition of participation in a Title IV program, to agree that it has developed and implemented plans to effectively combat the unauthorized distribution of copyrighted material by users of the institution’s network without unduly interfering with the educational and research use of the network.   

The proposed language reflects general agreement by the subcommittee that the plan should include the use of technology-based deterrents, an educational component, a description of the institution’s procedures for handling copyright infringement, and a required periodic review of the plan.  Institutions would not be required to use specific types of technology-based deterrents.   To assist with implementation, the four categories of technology-based deterrents listed in the conference report to the HEOA could be listed in the preamble to the regulations.  Institutions would be required to demonstrate the effectiveness of their plan by using measureable criteria.  Institutions would be allowed to determine the most appropriate measure or measures.  

Section 668.14(b)(27)(ii) would implement section 487(a)(29)(B) of the HEA, requiring that institutions, in consultation with the chief technology officer or other designated officer of the institution, to the extent practicable, offer legal alternatives to illegal downloading or otherwise acquiring copyrighted material.  The proposed language also reflects general agreement among the subcommittee members that institutions (1) be required to periodically review the legal alternatives for downloading or otherwise acquiring copyrighted material and (2) provide the results of the review.

Consumer information

The Department is proposing to implement section 485(a)(1)(P) of the HEA by using, as much as practicable, the existing framework and definitions found in current regulations.  As the statute requires that most institutional information be made readily available upon request to prospective and enrolled students, rather than provided to them on a one-to-one basis, information regarding institutional policies and sanctions related to copyright infringement would be handled in the same manner (i.e., included in the list of institutional information provided upon request pursuant to §668.43).  This information would be required to (1) explicitly inform enrolled and prospective students that unauthorized distribution of copyrighted material, including peer-to-peer file sharing, may subject a student to civil and criminal liabilities; (2) include a summary of the penalties for violation of Federal copyright laws; and (3) delineate the institution’s policies with respect to unauthorized peer-to-peer file sharing, including disciplinary actions that are taken against students who engage in illegal downloading or unauthorized distribution of copyrighted materials using the institution’s information technology system.  As the statute does not require disclosure of this information to employees of the institution, this would not be mandated in the regulations.  However, institutions could choose to make such information available to employees and the general public.

As current §668.41(c) requires an institution to provide to enrolled students an annual notice containing a list and brief description of the consumer information it must disclose and the procedures for obtaining this consumer information, an institution would be required to add to this list the fact that it must make readily available information regarding institutional policies and sanctions related to copyright infringement.  Per the current definition of “notice” in §668.41(a), institutions must provide this annual notice on a one-to-one basis through a direct individual notice to each enrolled student. This notice must be made through an appropriate mailing or publication, including direct mailing through the U.S. Postal Service, campus mail or electronic mail.  Posting on Internet or Intranet websites does not constitute notice.  If the institution discloses the consumer information by posting the information on a website, it must include in the notice the exact electronic address at which the information is posted, and a statement that the institution will provide a paper copy of the information on request.

The current definition of “prospective student” in §668.41(a) would be used—i.e., an individual who has contacted an eligible institution requesting information concerning admission to that institution.

Updated information since 4/14-16 meetings:   The changes to the proposed regulatory language reflect the proposal that was presented to the full committee by the Peer-to-Peer subcommittee, on which tentative agreement was reached by the full committee.  The changes:

· Clarify  that an institution’s plans must include one or more technology-based deterrents;

· Clarify that an institution may comply with the requirement that its plans include mechanisms for educating and informing its community about appropriate versus inappropriate use of copyrighted material by complying with the consumer information provisions related to copyright infringement in §668.43(a)(10), but may choose to do more;

· Replace the term, “copyright infringement” with the term “unauthorized distribution of copyrighted material” for consistency;

· Replace the requirement that an institution’s plans include procedures for periodically reviewing the effectiveness of the plans based on measureable criteria, with the requirement that an institution’s plan include procedures for periodically reviewing the effectiveness of the plans using relevant assessment criteria;  

· Remove the examples of measureable criteria and state that no particular technology measures are favored or required for inclusion in an institution’s plans, and that each institution retains the authority to determine what its particular plans for compliance will be, including those that prohibit content monitoring; and

· Remove the requirement that an institution make available to its employees the results of its periodic review of legal alternatives for downloading or otherwise acquiring copyrighted material.

As a part of this agreement, it was acknowledged that institutions will need guidance on various aspects of these regulations, including deterrent technologies, the components of effective plans, mechanisms for educating and informing communities and so forth.  The Department has agreed to address various of these issues in the preamble to the regulations.  The entertainment industry and higher education community have agreed to work collaboratively to provide further guidance in the future.

Tentative agreement:  Yes

Regulatory language:

§668.14  Program participation agreement.
*  *  *  *  *

     (b) By entering into a program participation agreement, an institution agrees that—

*  *  *

(3027)  The institution--

(i)  Has developed and implemented written plans to effectively combat the unauthorized distribution of copyrighted material by users of the institution’s network, without unduly interfering with educational and research use of the network, that include--

(A) The use of one or more technology-based deterrents; 

(B)  Mechanisms for educating and informing its community about appropriate versus inappropriate use of copyrighted material, including that described in §668.43(a)(10); 

(C)  Procedures for handling unauthorized distribution of copyrighted material copyright infringements, including disciplinary procedures; and

(D)  Procedures for periodically reviewing the effectiveness of the plans to combat the unauthorized distribution of copyrighted materials by users of the institution’s network based on measureable using relevant assessment criteria.  No particular technology measures are favored or required for inclusion in an institution’s plans, and each institution retains the authority to determine what its particular plans for compliance with paragraph (b)(30) of this section will be, including those that prohibit content monitoring which may include the number of copyright infringement notices received and the rate of recidivism.

(ii)  Will, in consultation with the chief technology officer or other designated officer of the institution--

(A)  Periodically review the legal alternatives for downloading or otherwise acquiring copyrighted material; 

(B)  Make available the results of the review in paragraph (b)(3027)(ii)(A) to its students, and employees through a Web site and/or[We are not allowed to include slashes in regulatory text.] other means; and

(C)  To the extent practicable, offer legal alternatives for downloading or otherwise acquiring copyrighted material, as determined by the institution.

* * * * *

§668.43  Institutional information.
(a)  Institutional information that the institution must make readily available upon request to enrolled and prospective students under this subpart includes, but is not limited to—

*  *  *

(8)  The titles of persons designated under §668.44 and information regarding how and where those persons may be contacted; and
(9)  A statement that a student's enrollment in a program of study abroad approved for credit by the home institution may be considered enrollment at the home institution for the purpose of applying for assistance under the title IV, HEA programs.; and
(10)  Institutional policies and sanctions related to copyright infringement, including--

(i)  A statement that explicitly informs the its students that unauthorized distribution of copyrighted material, including unauthorized peer-to-peer file sharing, may subject the students to civil and criminal liabilities;

(ii)  A summary of the penalties for violation of Federal copyright laws; and

(iii)  A description of the institution’s policies with respect to unauthorized peer-to-peer file sharing, including disciplinary actions that are taken against students who engage in illegal downloading or unauthorized distribution of copyrighted materials using the institution’s information technology system. 

Statutory language:

SEC. 485.  Institutional and Financial Assistance for Students.

(a) INFORMATION DISSEMINATION ACTIVITIES.—

(1) Each eligible institution participating in any program under this title shall carry out information dissemination activities for prospective and enrolled students (including those attending or planning to attend less than full time) regarding the institution and all financial assistance under this title. The information required by this section shall be produced and be made readily available upon request, through appropriate publications, mailings, and electronic media, to an enrolled student and to any prospective student. Each eligible institution shall, on an annual basis, provide to all enrolled students a list of the information that is required to be provided by institutions to students by this section and section 444 of the General Education Provisions Act (also referred to as the Family Educational Rights and Privacy Act of 1974), together with a statement of the procedures required to obtain such information. The information required by this section shall accurately describe—

* * *

(P) institutional policies and sanctions related to copyright infringement, including—

(i) an annual disclosure that explicitly informs students that unauthorized distribution of copyrighted material, including unauthorized peer-to-peer file sharing, may subject the students to civil and criminal liabilities;

(ii) a summary of the penalties for violation of Federal copyright laws; and

(iii) a description of the institution’s policies with respect to unauthorized peer-to-peer file sharing, including disciplinary actions that are taken against students who engage in unauthorized distribution of copyrighted materials using the institution’s information technology system;

Section 487.  Program participation agreements.
*  *  *  *  *

(a) REQUIRED FOR PROGRAMS OF ASSISTANCE; CONTENTS.—In order to be an eligible institution for the purposes of any program authorized under this title, an institution must be an institution of higher education or an eligible institution (as that term is defined for the purpose of that program) and shall, except with respect to a program under subpart 4 of part A, enter into a program participation agreement with the Secretary. The agreement shall condition the initial and continuing eligibility of an institution to participate in a program upon compliance with the following requirements:

*  *  *

(29) The institution certifies that the institution—

(A) has developed plans to effectively combat the unauthorized distribution of copyrighted material, including through the use of a variety of technology-based deterrents; and

(B) will, to the extent practicable, offer alternatives to illegal downloading or peer-to-peer distribution of intellectual property, as determined by the institution in consultation with the chief technology officer or other designated officer of the institution.

